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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

PEABODY COAL COVPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. WEVA 87-263-R
Order No. 2956024; 5/29/87
SECRETARY OF LABOR

M NE SAFETY AND HEALTH Robi n Hood No. 9 M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT M ne | D 46A02143
SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 88-26
PETI TI ONER A.C. No. 46-02143-03567D
V.

Robi n Hood No. 9 M ne
PEABODY COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Thomas Clark, Esq., Charleston, Wst Virginia for Peabody
Coal Conpany;
Ronal d E. Gurka, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Arlington, Virginia for Secretary
of Labor.

Before: Judge Melick

These consol i dated cases are before nme under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et. seq., the "Act," to challenge Wthdrawal Order No.
2956024 issued by the Secretary of Labor under section 104(d)(2)
of the Act and for review of civil penalties proposed by the
Secretary for the violation alleged therein. (Footnote 1)
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Order No. 2956024, as anended at hearing, alleges a "significant
and substantial™ violation of the regulatory standard at 30
C.F.R 0O 75.303(a) and charges as foll ows:

[a] preshift exam nation was not made in 1 right
section and air used to ventilate 1 right section faces
and air passing by openings at mouth 1 right section
was used to ventilate the active working faces in 1
North section and continuous miner was |oading coal in
No. 5 face 1 North. Chem cal snoke was used to check
air novenent.

There is no dispute in this case that preshift exan nations
were not being conducted in accordance with the regul atory
standard at 30 CF. R [0 75.303(a) in the 1 Ri ght area when the
order was witten on May 29, 1987. That standard provides in
rel evant part as foll ows:

Wthin 3 hours i mediately preceding the begi nning of
any shift, and before any miner in such shift enters
the active workings of a coal mine, certified persons
desi gnated by the operator of the m ne shall exam ne
such wor ki ngs and any ot her underground area of the

m ne designated by the Secretary or his authorized
representative. Each such exam ner shall exam ne every
wor ki ng section in such workings and shall make tests

i n each such working section for accumul ati ons of

nmet hane wi th neans approved by the Secretary for
detecti ng net hane, and shall make tests for oxygen
deficiency with a permnmissible flane safety |anmp or

ot her means approved by the Secretary; exam ne seals
and doors to determ ne whether they are functioning
properly; exam ne and test the roof, face, and rib
conditions in such working section; exam ne active
roadways, travelways, and belt conveyors on which nen
are carried, approaches to abandoned areas, and
accessible falls in such section for hazards; test by
means of an anenoneter or other device approved by the
Secretary to determ ne whether the air in each split is
traveling in its proper course and in normal volunme and
vel ocity; and exam ne for such other hazards and

vi ol ations of the mandatory health or safety standards,
as an authorized representative of the Secretary may
fromtime to tinme require
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The term "active workings" is defined as "any place in a coa
m ne where miners are normally required to work or travel". 30
C.F.R 075.2(9)(4).

In her "Final Argunent” set forth in a post hearing brief,
the Secretary argues that the 1 Right area at issue was
"considered to be an integral part of the 1 North working
section" and since the 1 North area was admittedly within the
"active workings" of the subject mne on May 29, 1987, then the 1
Ri ght area must also be within the "active workings" and |ikew se
subject to the preshift exam nation requirenments of section
75.303(a). (Footnote 2) Peabody Coal Conpany (Peabody) disagrees and
mai ntains that the 1 Right area was then in a separate and
di stinct area of "idle workings" and was therefore subject only
to the weekly inspections required by the standard at 30 CF. R O
75. 305.

It is not disputed that Peabody began producing coal in the
area designated as "1 Right" at the Robin Hood No. 9 Mne in
April of 1987. Production continued in this area until My 21
1987, when the m ning equi pmrent was noved fromthat area into the
adj acent 1 North area. Wekly exam nations for hazardous
conditions were then scheduled to be performed in the 1 Right
area and pursuant to that schedule a weekly exam nation was in
fact perfornmed on May 26, 1987. Coal production in the 1 Right
area did not resunme until Septenmber 1987.

On May 29, 1987, an inspector for the Federal Mne Safety
and Health Administration (MSHA), Clinton Lewis, arrived at the
No. 9 Mne to investigate an unrelated matter. Lewi s observed
that coal was then being produced in the 1 North area but not in
the 1 Right area. Moreover he found no mning equipnent in the 1
Ri ght area and found that no miners were working in the 1 Right
area and no mners were scheduled to work in the 1 Right area. In
fact Lewis concluded that the 1 Right area had been "abandoned"
Based on this undisputed evidence it is clear that on May 29,
1987, the 1 Right Section was not "active workings" as defined in
the regul ati ons. See Vesta Mning Co. v. Secretary of Labor, 6
FMSHRC 1547 (Judge Fauver, 1984) and Secretary of Labor and UMMA
v. Jones and Laughlin Steel Corp. and Vesta Mning Co., 8 FMSHRC
1058 (1986).
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The Secretary neverthel ess argues that a notation on a
ventilation map current for May 1, 1987, and an entry on the
record of a weekly examination of the "1 North Panel”™ on My 26,
1987, show that Peabody itself considered the 1 Right area to be
"active workings". While the determ nati on of whether an area is
"active workings" as defined in 30 CF.R 0O 75.2(g)(4) depends on
the underlying facts, the Secretary's evidence is in any event
irrelevant to the date at issue, i.e. May 29, 1987. |ndeed
Peabody does not dispute that the 1 Right area was an "active
wor ki ng" until May 21, 1987. The Secretary's argument is
accordingly devoid of nerit.

Finally, the Secretary argues that whether or not the 1
Ri ght area was within the "active workings" of the nmne, it was
nevert hel ess subject to preshift exam nations under the
provisions of 30 C.F.R 0O 75.303A1. She argues that since a split
of air which passes through the 1 Right area was used to
ventilate the working places of the 1 North section (admttedly
active workings) a preshift examof the 1 Right area should have
been nmade in order to determine whether the air in each split” is
traveling in its proper course, normal volune and velocity" under
30 C.F.R O 75.303A1. (Footnote 3)

The short answer to this argunent is that no violation of
the regulatory standard at 30 C.F.R 0O 75.303A1 has been charged
in this case. Indeed this allegation was made for the first tine
wel | after the conclusion of hearings and in the Secretary's
post-hearing brief. Section 104(a) of the Act requires that "each
citation shall describe with particularity the nature of the
violation, including a reference to the provision of the Act,
standard, rule, regulation or order alleged to have been
violated." Section 104(d)(2) of the Act may be regarded in par
materia with Section 104(a) and orders issued under Section
104(d) (2) would therefore be expected to conformto the sane
notice requirenments. In this case the operator was charged (after
anmendnent on the date of hearing) only under the genera
provisions of 30 C.F.R [0 303(a). To now charge posthearing that
section 75.303A1 was viol ated denies the operator an opportunity
to properly defend and denies the trial judge an opportunity to
maeke appropriate inquiry. See Secretary v. B.B. & WCoal Co., 1
FMBHRC 1479 (1979) affirm ng the decision of Judge M chels
reported at 1 MSHC 2238.
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Noti ce of the specific regulation charged is particularly
important in this case where the cited regul atory |anguage is
anbi guous and subject to several interpretations and the m ne
operator has been denied the opportunity to present expert
testi nony on rel evant industry experience and practices and on
the "reasonably prudent person” test relating specifically to
section 75.303A1. See Al abama ByAProducts, 4 FMSHRC 2128, 2129
(1982). Here for exanple Peabody argues in its response brief
that the Secretary's proposed interpretation, of section 75.303A1
"woul d require mine operators to preshift each split of air which
is used to ventilate a working place and would require m ne
operators to exam ne intake airways that may be thousands of feet
| ong between the working places and the ventilation fan, even
t hough such airways or splits of air are never traveled by niners
ot her than certified persons who do this only for the purpose of
conducti ng weekly exam nations or performng functions that are
ot herwi se required by law "

In any event based on the limted record before ne | find
that the Secretary has m scontrued her regulations. The specific
i nspection requi rements under section 75.303A1 nust reasonably be
limted to areas in which a preshift exam nation is required by
the first sentence of section 75.303(a), i.e. to the "active
wor ki ngs". Otherwi se the mine operator would i ndeed be required
to preshift intake airways fromthe working places all the way to
the ventilation fan even though such airways are not in "active
wor ki ngs" and may never be traveled by miners except those
conducti ng weekly exami nations. There is an insufficient record
to warrant the sweeping construction the Secretary here urges.

Finally, even assuni ng arguendo, that section 75.303.1 was
violated, it would have been a violation of inproperly performng
a pre-shift exam nation of the 1 North section. Peabody is here
charged with failing to performa pre-shift examof the 1 Right
section. Thus not only has the Secretary failed to cite the
specific regulation alleged to have been violated, as required by
the Act and due process standards, she has also failed to state
in the order the factual allegations necessary to constitute a
viol ation of the regulation she failed to cite. For this
additional reason the Secretary's charge is deficient.

Under the circunmstances Order No. 2956024 nust be vacat ed.
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ORDER

Order No. 2956024 is vacated. Civil Penalty Proceeding
Docket No. WEVA 88A26 is dismssed and Contest Proceeding Docket
No. WEVA 87A263AR is granted.

Gary Melick
Admi ni strative Law Judge
(703) 756A6261

Footnote starts here: -

~Foot not e_one
1 Section 104(d)(2) of the Act provides as foll ows:

"[1]f a withdrawal order with respect to any area in a
coal or other mne has been issued pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such m ne
di scloses no simlar violations. Follow ng an inspection of such
m ne which discloses no simlar violations, the provisions of
par agraph (1) shall again be applicable to that nine."

~Foot note_two

2 The Secretary had nmmintained until the date of hearing

that the 1 Right area was an "abandoned area" and had argued at
hearing, alternatively, that the 1 Right area was a "worked- out
area of active workings". The Secretary al so produced evi dence at
hearing that the 1 Right area was an abandoned area and not
"active workings". These contentions have apparently now been
conpl etely abandoned.

~Foot note_t hree
3 30 CF.R [O75.303A1 provides as foll ows:

To determ ne whether the air in each split is traveling

inits proper course and in normal volume and velocity, the mne
exam ner shall use an anenoneter or other device approved by the
Secretary to nmeasure the velocity and determ ne the volunme of air
at the follow ng | ocations:

(a) The |l ast open crosscut of each pair or set of
devel opi ng entri es;

(b) The |l ast open crosscut of each pair or set of
roons,

(c) The intake end of each pillar I|ine.






